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Nearly a century ago, Leo Tolsioy
wrote: “Art is @ human activity hav-
ing for its purpose the transmission
to others of the highest and best feel-
ings to which men have risen.”
Today, through the technological
artistry of the Internet, men and
women have the power to transmit
to unseen others pictures, sounds,
and information virtually instantly
and anywhere across the globe.

But with this power comes
responsibility. Like more traditional
forms of media, and, in some ways,
unlike them, those who use and do
business on the Internet must be
careful not to run afoul of a broad
range of legal restrictions. This articte
will briefly identify and discuss some
of the most significant legal concerns
as they have arisen under U.S. law.

Copyright Infringement

As is the case with traditional
print media, one of the most com-
mon areas of potential liability for
Internet users and Web site operators
is copyright infringement. The ease
of copying, downloading, uploading,
and further distributing copyrighted
materials such as text, pictures,
music, and application software
increases the opportunity for
infringement. U.S. law enforcement
authorities reportedly estimate that
on-line infringement and theft of
material and data currently exceeds
$10 billion annually.

Copyright owners need to moni-
tor and take action against the unau-
thorized use of their property on the
Internet, including making sure that
works they disseminate in electronic
forrmm bear the requisite copyright
notice. Internet users and publishers
need to make sure that their use or
distribution of materials owned by

others does not contravene the
rights of those owners. Rights to use
copyrighted material should be care-
fully and consistently obtained.

One hot issue in the publishing
business is whether and to what
degree print publishers have the
right to disseminate eiectronic ver-
sions of articles prepared by free-
lance writers and originally published
in printed form. The case of Tasini v.
New York Times Co., currently pend-
ing in federal court in New York, rais-
es this precise issue. The case,
brought by 12 free-lance writers
against several publishers, claims that
“free-lance authors own the electron-
ic rights in their own work unless
they have expressly transferred or
assigned those rights in accordance
with the Copyright Act.” The plain-
tiffs seek money damages, measured
by the profits defendants derived
from their alleged infringement; an
injunction barring further infringe-
ment; a declaration that the incorpo-
ration of their articles into an elec-
tronic database and placement of
their asticles on CD-ROM without
their consent constituted copyright
infringement; and court costs and
attorney’s fees.

The defendant publishers obvious-
ly disagree, and view these rights as
having been conveyed to them with
the initial purchase, with the com-
pensation including payment for con-
veying such rights. (Note that this
case only involves free-lance writers,
as opposed to employees of publish-
ers, whose efforts should be covered
by “work-for-hire” agreements.) To a
degree, this is an issue of contract
interpretation, and suggests that, for
one contemplating on-line publica-
tion, the safest course is to obtain the
broadest rights possible, often
described as a grant of “all rights.”

Fair Use Doctrine

A key limitation on copyright pro-
tection is the doctrine of "fair use,”
which is defined as the privilege that
others than the copyright owner

have to use copyrighted material in a
reasonable manner without the own-
er's consent. To determine whether
fair use has been made of copyright-
ed material, courts will consider and
balance a number of interests
between the owner and the user.
These include: (1) the purpose and
character of the use (the right to use
for review, comment, or educational
purposes is broader than for a purely
commercial use); (2) the nature of
the copyrighted work (creative works
are more protected than purely fac-
tual works); (3) the proportion that
was “taken” (the more, the more
dangerous); and (4) the economic
timpact of the taking (the extent to
which the use may diminish the val-
ue of the original work).

Some recent cases have assessed
whether an Internet access provider
or computer bulletin board operator
may be held liable for a subscriber’s
unauthorized posting of copyrighted
material. Last year, in Religious Tech-
nology Center v. Netcom On-Line
Communications Services, a federal
court in California ruled that an Inter-
net access provider and bulletin
board service operator were not
directly or vicariousty liable for copy-
right infringement, based on a sub-
scriber’s posting of writings of the
Church of Scientology founder. (The
court allowed to proceed to trial the
issues whether the provider and
operator should have known that the
subscriber infringed the copyrights,
whether they substantially participat-
ed in the infringement, and whether
the provider had a fair use defense.)
However, in the 1993 Florida federal
case of Playboy Enterprises Inc. v.
Frena, the court ruled that a sub-
scription bulletin board service which
displayed photographs from Playboy
magazine, which were then down-
loaded by the service's subscribers,
infringed the magazine’s copyright.

That court specifically rejected the
defendant’'s claim that subscribers
had uploaded the®images, stating
that it did not matter that the defen-

July - August 1996

f101S5 13A0)










