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THE
COLLATERALIZED CORVETTES

t has often been said that "the whole
is greater than the surn of its parts.-
Most (if not all) car collectors would

say this is true for their beloved automo-
biles as well.

However, in Kit Car World, Inc., et al.
v. Richard Skolnick, et al., decided by

	

the Florida Court of Appeal in April
1993, at least some parties were better
off where the "vehicles" involved re-
mained as somewhat unidentified and
unorganized parts.

In January 1988, Kit Car World, Inc.,
and other corporations owned by Robert
and Eileen Tietz (the "creditors°), pro-

	

vided Richard Skolnick with molds,
equipment, inventory and other items for
manufacturing and selling 1953 Corvette
replica kits. In exchange, Skolnick
signed a promissory note for $$185,000,
"secured" (i.e., guaranteed) in part by his
pledging this property as collateral.
Skolnick was required to pay 5500 on the
note whenever he collected full payment

	

for a kit from a customer. He had to sell

	

a minimum of 50 Corvette kits the first 15
months and every year thereafter, or else
be in default. He also promised to pro-
vide monthly financial reports.

In April 1989, Skolnick defaulted by
not making payments or providing the
required reports. The creditors sued him
for the unpaid balance and for posses-
sion of the pledged property. On No-
vember 2, 1989, the creditors obtained an

	

order for seizure of the property- Steel
frames, fiberglass bodies, molds, and

	

other component parts and inventory
used in the Corvette kits were taken.
Skolnick ceased to conduct business.

Skolnick was not the only person upset
by these events. Seven of his customers
alleged they had already paid in full for
their Corvette kits, but the kits had been

seized before Skolnick could assemble
and deliver them. The seven "inter-
vened (i.e., joined in) the main lawsuit.

Ultimately, the trial court ruled for the
seven, awarding them the amount each
paid, plus interest. The creditors ap-
pealed, claiming that their secured inter-
est was superior to any interest the cus-
tomers had.

The key issue on appeal was whether
the trial court had reason to put the
seven customers' right to payment ahead
of that of the creditors. The Court of Ap-
peal began its analysis by reviewing the
applicable Florida statutes protecting
buyers of goods. These provided that "A
buyer in [the] ordinary course of busi-
ness... takes free of a security interest
created by his seller even though the se-
curity interest is perfected [i.e., all re-
quirernents are met] and even though
the buyer knows of its existence."

The law defined a "buyer in the ordi-
nary course of business" as "a person
who in good faith and without knowl-
edge that the sale to him is in violation
of the ownership rights or security inter-
est of a third parry in the goods buys in
ordinary course from a person in the
business of selling goods of that kind...."

The seven customers obviously de-
sired to be viewed as "buyers in the or-
dinary course of business." However,
the statutory definition of that term re-
quires that a sale of goods actually oc-
curs. Goods usually must be both exist-
ing and identified before any interest in
them can pass. One who contracts to
buy goods which are not existing and
identified may become a buyer in the or-
dinary course of business when the
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goods are shipped, marked, or other-
wise designated by the seller as goods to
which the contract refers.

The problem in this case, however,
was that there was no evidence that any
of the goods in Skolnick's possession at
the time of the seizure had been identi-
fied to a particular customer's contract.

Robert Tietz testified that after the sei-
zure, an attempt was made to match
numbers on vehicle frames and bodies
with numbers on purchase orders, but
there was no correlation. Skolnick did not
assign serial numbers on frames or bod-
ies until immediately prior to shipping.

Although there was testimony that
Skolnick could have supplied and deliv-
ered approximately seven complete kits
from the seized inventory, the creditors
did not seize seven completed kits.
Moreover, there were many other cus-
tomers who did not intervene in this
case who paid in full for a Corvette kit.
Since there was no evidence that any of
the unfinished kits were identified to a
contract, determining which customers
would have eventually received those
seven kits had Skolnick remained in
business was pure speculation.

The Court of Appeal thus concluded
that the seven intervening customers
had not proven they had an interest in
the seized items superior to the credi-
tors' secured interest. It therefore re-
versed the trial court's judgment for the
customers, and directed judgment for
the creditors.

Lawrence Savell is an attorney with the
law firm. of Chadbourne & Parke in New

	

I ork City, This column provides general

	

information and cannot substitute,fol,
consultation with a lawyer.

50 NoVEMBER 1993 • CAR COLLECTOR


