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EDITORS ONLY

Partl

Recent Legal Developments
Affecting the Magazine

Business

An overview of issues that concern editors.

By Lawrence Savell

for the magazine industry,

avoidance of litigation defense
expenditures (to say nothing of
possible adversejudgments)is
critical, Magazine professionals must
be aware of and anticipate areas of
potential liability, so steps can be
taken to reduce the risk of a claim.
Recognizing thatlaws and court
rulings vary around the country, this
article reviews some recent signifi-
cant legal developments-and sug-
gests some preventive measures.

I n these difficult economic times

Products Liability Claims
Against Publishers

Although youmightassociate
product liability claims with things
like exploding gas tanks or soda
botties containing foreign objects,
claims have been made that the
publication of a magazirie article or
advertisement caused personal
injuries to a reader who relied on the
information presented. Such allega-
tions are of concern to magazines
that publish “how-to” articles or
advertisements positively describing
potentially dangerous activities or
items, such as exercise routines,
recipes, or weapons, or providing
medical or health advice.

Fortunately for publishers, so far
the courts have not givenmuch
credence to such claims, often on
grounds that publications are not

“products” or due to overriding First
Amendment concerns. Butthey
continue to be brought, as reflected
most recently by the Texas case of
Way v. Boy Scouts of America.

Way claimed that an advertising
supplement on “shooting sports” in
Boys’ Life magazine motivated her
twelve-year-old son and his friends
to experiment with arifle, resulting
in his death. She alleged “negligent
publication” and that the supple-
ment was a “defective product.”

The Court of Appeals ruled for
the magazine, concluding that Texas
law did not recognize a cause of
action for publishing an article or ad
that allegedly caused harm under
such circumstances. It said the boy's
experimentation with the rifle was
not a reasonably foreseeable conse-
quence of the publication, and that
the supplement’s encouraging safe,
supervised, and responsible use of
firearms was of significant social
value,

The court further noted that the
essence of a products liability claim
is the existence of a “product.” It
emphasized that Way was not
complaining about the physical
properties of the supplement, such as
the toxicity of the ink or the sharp-
ness of the paper. Instead, she had
alleged that the ideas and informa-
tion contained in the magazine
encouraged children toengage in

dangerous activities.

Despite the trend of decisions
refusing to find publishers liable for
physical injuries to readers, courts
may be more willing to hold a
magazine publisher liable fora
defective advertised product if the
publisher expressly guarantees or
endorses the item. Moreover, there
has been at least one court opinion
upholding a claim against a chemis-
try textbook publisher, and a report
of a settlement by another of overa
million dollars.

How can you reduce the risk of
such a claim? Don 't make any guaran-
tees regarding the accuracy of infor-
mation presented or the safety of
products or activities described.
Consider printingadisclaimer ineach
issue specifically putting readers on
notice that the magazine is not
making any guarantees regarding
safety. To avoid having to pay
monetary damages if liability is
found, check your insurance policies to
verify that the magazine is covered
for personal injury claims and, if not,
consider negotiating for such cover-
age. Obtain indemnification from
advertisers for all claims relating to or
arising from their advertisements
and the products or services men-
tioned. Consider doing the same for
information provided by manufac-
turers for stories regarding their
products or services, Require that
such coverage or indemnification
include reimbursement of often-
steep litigation defense costs in
addition to damage payments.

Defamation/Libel

On May 3, in Moldea v. New York
Times Company, the District of Colum-
bia Court of Appeals, essentially
retracting its opinion to the contrary
issued less than three months before,
affirmed the dismissal of a libel
lawsuit regarding a book review.
The Times had published a largely-
unfavorable review of Interference:










