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Recent Legal Developments
Affecting the Magazine

Business

An overview of issues that concern editors.

By Lawrence Savell

ast issue the author dis-
L cussed the outcome of

products liability claims
against publishers and defama-
tion/libel. This final installment
covers additional legal issues of
interest to editors,

Source Confidentiality

The Eighth Circuit’s decision
last year in Ruzicka v. The Conde
Nast Publications, Inc. raises con-
cerns about the increasingly-
popular journalistic technique of
“masking” — providing readers
with an incomplete description of
confidential and unnamed sources.
The danger is that the unnamed
source may be rendered identifi-
able based on information dis-
closed in the article. Apart from
damaging the reporter’s relation-
ship with the source, as the court
ruled, journalists (and their pub-
lishers) who promise but fail to
“mask” or conceal effectively the
identity of a confidential source
may be held liable for breaking
their promise.

The Ruzicka ruling may en-
courage litigious sources to allege
that similar promises had been
made to them and broken. To avoid

such liability, writers need to
discuss in advance with their
sources the actual and final descrip-
tions to be used and get the
sources’ approval — preferably in
writing. The Ruzicka court specifi-
cally said that if the source is
identifiable based on facts the
source approved for publication, he or
she would have no claim for breach
of promise. Such advance and
specific agreement — and then
living up to that agreement — does
more than just avoid the risk of
liability: it avoids the risk of alien-
ating and losing that valuable
source for future use.

Reporters and publishers can
also minimize such risks by agree-
ing only to not name sources, thus
largely avoiding the “identifiability”
issue.

Copyright

There have been several recent
major developments in the area of
“fair use,” an exception to federal
copyright law that grants others
than the copyright owner the
privilege to use copyrighted mate-
rial without the owner’s consent. In
March, the Supreme Court ruled in
Campbell v. Acuff-Rose Music, Inc.

that a rap group’s parody of a
classic Roy Orbison song may be a
fair use. The decision, which lets
courts decide on a case-by-case
basis whether a particular satire
qualifies, should allow parody
publishers greater freedom for such
efforts (to the possible detriment of
publishers of the parodied underly-
ing works).

In Lish v. Harper's Magazine
Foundation, a federal district court
in New York last year found that
Harper’s infringed on the copyright
of a well-known literary editor and
writing instructor when it pub-
lished without permission excerpts
of his letter to prospective students.
The court found no fair use, be-
cause (1} the publishing of the
excerpts was commercial; (2} the
letter was creative and expressive,
not factual; (3) the letter was
unpublished; and (4) the appropria-
tion was excessive, as 52 percent of
the letter had been printed. How-
ever, on reconsideration, the court
struck down its initial award of
$2000 in actual damages, finding
that the copied letter had no com-
mercial value.

In October 1993, the District of
Columbia District Court ruled that
a trade association’s photocopying
a newsletter and routing copies to
staff was not a fair use. The court
noted that (1) the association saved
money by photocopying one
subscription, (2) it copied the entire
document, and (3) the newsletter’s
market was negatively affected by
the unauthorized use.

In March of this year, the
Supreme Court ruled in Fogarty v.
Fantasy, Inc. that, under federal
copyright law, prevailing defen-
dants should not be held to a
higher standard for receiving
attorney’s fees than prevailing
plaintiffs. The “even-handed”
approach required by the ruling
will likely make it harder for







