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Copyright Update

How the latest in copyright litigation concerns you.

By Lawrence Savell
“hot” issue in the pub-
lishing business is

A whether or not and to

what degree print publishers have
the right to disseminate electronic
versions of articles and illustra-
tions prepared by freelancers and
originally published in printed
form. An appeal of the August 13,
1997 decision in favor of publishers
in Tasini v. New York Times Co.,
involving electronic rights to print
articles written by freelancers, had
been pending. In the United States
District Court decision, it ruled
that, under federal copyright law,
publishers were entitled to place
the contents of their periodicals
into electronic databases and onto
CD-ROMs without first securing
the permission of (or paying
additional compensation to) the
freelance writers whose contribu-
tions were included in the periodi-
cals. Although the case did not
specifically involve use of the

material on the Internet, the deci-
sion was, for publishers, a favor-
able initial sign.

Electronic Use of Freelance
Content Clarified, Somewhat
On September 24, 1999, the
United States Court of Appeals for
the Second Circuit unanimously
reversed the August 13, 1997 lower
court decision in Tasini v. New York
Times Co. involving electronic
rights to print articles written by
freelancers. While the reversal of
the publisher-friendly decision is
disappointing, its precedential
value is somewhat limited by its
narrow facts. The appellate court
disagreed with the publishers who
had argued that electronic data-
bases such as NEXIS were like
anthologies or other “collective
works” which, under the Copy-
right Act, can be revised and then
reproduced and distributed with-
out permission of or payment to

individual copyright holders. The
court ruled that “the privilege
afforded authors of collective
works . . . does not permit the
Publishers to license individually
copyrighted works for inclusion in
the electronic data bases.”

The Copyright Act provides:
“In the absence of an express
transfer of the copyright or of any
rights under it, the owner of
copyright in the collective work is
presumed to have acquired only
the privilege of reproducing and
distributing the contribution as
part of that particular collective
work, any revision of that collec-
tive work, and any later collective
work in the same series.” The
appellate court explained that the
provision was of no help to the
publishers here: “Because it is
undisputed that the electronic
databases are neither the original
collective work — the particular
edition of the periodical— in
which the Authors’ articles were
published nor a later collective
work in the same series, [the
publishers] rely entirely on the
argument that each database
constitutes a ‘revision” of the
particular collective work in which
each Author’s individual contribu-
tion first appeared. We reject that
argument.”

The court noted that “there is
no feature peculiar to the data-
bases at issue in this appeal that
would cause us to view them as
‘revisions.”” For example, “NEXIS
is a database comprising thou-
sands or millions of individually
retrievable articles taken from
hundreds or thousands of periodi-
cals. It can hardly be deemed a
‘revision’ of each edition of every
periodical that it contains.” What
are the implications of the appel-
Jate decision? First, bear in mind
that it represents the ruling of only
one federal appellate court, albeit a










