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Legal Liability and the Web:
A Tour of the Problem Areas

The author is a New York City attorney specializing in media-related litigation.
by Larry Savell

Nearly a century ago, Leo Tolstoy wrote: "Art 1s a human activity having for its purpose the transmission to others of
the highest and best feelings to which men have risen."

Today, through the technological artistry of the Internet, men and women have the power to transmit to unseen others
pictures, sounds, and information virtually instantly and anywhere across the globe.

But with this power comes responsibility. Like more traditional forms of media, and, in some ways, unlike them,
those who use and do business on the Internet must be careful not to run afoul of a broad range of legal restrictions.
This article will briefly identity and discuss some of the most significant legal concerns as they have arisen under U.S.
law.

Copyright infringement

As 1s the case with traditional print media, one of the most common areas of potential liability for Internet users and
Web site operators 1s copyright infringement. The ease of copying, downloading, uploading, and further distributing
copyrighted materials such as text, pictures, music, and application software increases the opportunity for
infringement. U.S. law enforcement authorities reportedly estimate that online infringement and theft of material and
data currently exceeds $10 billion annually.

Copyright owners need to monitor and take action against the unauthorized use of their property on the Internet,
including making sure that works they disseminate in electronic form bear the requisite copyright notice. Internet
users and publishers need to make sure that their use or distribution of materials owned by others does not contravene
the rights of those owners. Rights to use copyrighted material should be carefully and consistently obtained.

One "hot" issue in the publishing business is whether and to what degree print publishers have the right to disseminate
electronic versions of articles prepared by freelance writers and originally published in printed form.

The case of Tasini vs. New York Times Co., currently pending in federal court in New York, raises this precise issue.
The case, brought by 12 freelance writers against several publishers, claims that "freelance authors own the electronic
rights in their own work unless they have expressly transferred or assigned those rights in accordance with the
Copyright Act."

The plaintiffs seek money damages, measured by the profits defendants derived from their alleged infringement, an
injunction barring further infringement, a declaration that the incorporation of their articles into an electronic database
and placement of their articles on CDD-ROM without their consent constituted copyright infringement, and court costs
and attorney's fees.

The defendant publishers obviously disagree, and view these rights as having been conveyed to them with the initial

purchase, with the compensation including payment for conveying such rights. (Note that this case only involves
freelance writers, as opposed to employees of publishers, whose efforts should be covered by "work-for-hire"
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