CRAFTING ADVERTISING AND PROMOTIONAL LANGUAGE
TO MINIMIZE THE RISK OF PRODUCTS LIABILITY CLAIMS

By Lawrence Savell*

1. Introduction

Advertising continues to play an increasingly promi-
nent role in products liability litigation.! The desires of
manufacturers to increase sales and to avoid litigation
may come into conflict in the context of advertising and
promaotian. This is because advertising and promotional
efforts often include representations regarding a prod-
uct’s quality, performance or results (and the certainty of
them), ease of use, andfor safety. The allegations in
many products liability lawsuits are aimed at the very
“image” of the product that marketing and advertising
efforts strive to create, and claim that the message con-
veyed was false or misleading.2

The challenge facing defense practitioners is clear:
How can you help your client attract customers without
attracting a lawsuit? How can you keep a plaintiff from
using your client's own advertising/promotional words
and images against it—as an actual predicate for liabili-
ty, as dramatic and often visual evidence of your client’s
alleged failure to live up to representations made, as a
tactical evidentiary weapon to turn the jury's sympathies
against your client, and/or as a way to rebut or minimize
your client's defenses?

This article will: (1) briefly review the primary causes
of action typically raised in products liability lawsuits
involving advertising and prometion (including a discus-
sion of the availability of some traditional defenses); then
(2) set forth general guidelines on crafting promotional
language and visuals to reduce the risk of claims or
adverse judgments.

. Causes of Action Related to Advertising/
Promotion

Products liability lawsuits regarding advertising or
promotion may involve a variety of causes of action.
There may be significant overlap between theories; sev-
eral may be raised in the same case, with differing
results.

A. Warranty

An express warranty is the making of a specific rep-
resentation.® Express warranties go beyond any war-
ranties implied by the law, and can give rise to consumer
expectations possibly greater than those normally asso-
ciated with a particular product. They may, in effect,
impose a quasi-strict liability, since it typically does not
matter whether the manufacturer knew or should have
known that the warranty made was inaccurate.

The tandmark case of Rogers v. Toni Home
Permanent Co.4 was an action against the manufacturer
of a hair-waving product for injuries allegediy resulting
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from its use. The court ruled that a complaint alleging that
a treatment advertised as “gentle” caused hair to fall out
stated a cause of action for breach of express warranty.
The court provided a lengthy discussion of how advertis-
ers in general describe the “worth, gquality and benefits”
of products “in glowing terms and in considerable detaii."

In Stephens v. G.D. Searle & Co.5 a consumer
allegedly suffered a stroke after taking oral contracep-
tives. The court denied the defendant manufacturer's
motion for summary judgment on issues of warranty, rul-
ing that the question whether statements made in adver-
tising and promotional literature that the drug was safe
and fit for use constituted requisite affirmations of fact
was for the jury.

Express warranties can also be created through pic-
torial product representations—depictions of goods in
advertisements and promotional materials. As one com-
mentator observed, “pictorial representations may consti-
tute an express warranty under Section 2-313 of the
Uniform Commercial Code.”7 In Tirino v. Kenner Products
Co.8 a child allegedly suffered an allergic reaction to
glow-in-the-dark costume makeup applied near his eyes
as shown in a box illustration. The court ruled that the evi-
dence supported a jury finding of breach of express war-
ranty that the product could be safely used in this man-
ner.

Some courts have ruled that an illustration does not
have to mirrar exactly the use by plaintiff to support lia-
bility. In Sylvestri v. Warner & Swasey Co.,® involving an
injury allegedly resuliing from the use of a backhoe
depicted in an advertising brochure, the court upheld a
jury finding of breach of express warranty despite varia-
tion from the depicted use.1® Such rulings highiight the
need for manufacturers to carefully examine their illustra-
tions of their products’ use.

Note also that, where express warranties are con-
cemed, litile proof of reliance may be required. According
to comments to the U.C.C., “in actual practice affirma-
tions of fact made by the seller about the goods during a
bargain are regarded as part of the description of those
goods; hence no particular reliance on such statements
need be shown in order to weave them into the fabric of
the agreement.’2 As one commentator observed, “It is
risky for advertisers to believe they can convey a forth-
right message about the virtues of their products and,
later, tell disappointed customers they cught not to have
believed it."13

Implied warrantfes arise by operaticn of law. They
include the implied warranties of merchantability under
U.C.C. § 2-31414 and fitness for a particular purpose
under U.C.C. § 2-315. An example of the latter is West v.
Alberto Culver Co.,'5 where the manufacturer and seller
of a hair conditioner were found liable for breach of the
implied warranty of fitness for a particular purpose when

Vol. 12, No. 1 (January/May 1995) NYSBA





















