Could Your Advertising

Attract A Lawsuit?

1. Think Like a Plaintiff

2. Don't Make
Guarantees or Promises

3. Qualify Your Language
4. Don't Be Specific
5. Don't Promise Safety

6. Follow Governmental
and Industry Guidelines

7. Review Graphics and
Visuals

8. Don't Contradict
Warnings/Instructions

9. Set Up A Review Process

10. Balance Legal and
Business Concerns
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by Lawrence Savell

You and your company put a great deal of time, effort, and money
into advertising and marketing your products and/or services. But did you
consider that such promotional measures could actually hurt your busi-
ness? Well, you should. Advertising and promotional efforts typically
include representations about a product or service’s quality, performance
or results (and their certainty), and/or safety. Many products liability
lawsuits take aim at the very “image” such efforts strive to create, and
claim that the message conveyed was false or misleading, teading to
physical injuries or other damages.

So how can you attract customers without attracting a lawsuit?
How can you keep a plaintiff from using your advertising and promotional
words and immages against you? One way to reduce the risks is to follow
(to the extent feasible) some general guidelines,

@ Think Like a Plaintiff
Before you put out any advertising or other statements, take a
close look at them as if you were someone looking for evidence to support
a lawsuit. Avoid anything that you would not want to see used as an
exhibit against you. Bear in mind that juries (and, sometimes, courts) may
believe that advertising is far more powerful and persuasive than it really
is.

8 Don’t Make Guarantees or Promises

@ Avoid using words suggesting such things, including “guaran-
tee,” “warranty,” or “‘promise” which a court or jury might conclude
created a binding obligation.

Avoid absolute statements that allow little room for explanation
down the road, such as “will,” “do,” or “are.” Don’t overstate your
product or service’s capabilities (have your technical people advise you
what they are). Be careful when referring to a product’s durability,
performance, compatibility, or recommended uses.

% @ Qualify Your Language
The more tentative the language used, the less likely it will
support a finding that a promise or warranty was made. Thus, select less-
definite words like “may,” “might,” or “could.” Refer to results as only
“possible,” “variable,” or “estimated.”

i Don’t Be Specific
@ General positive statements about a product or service are more

likely to be considered nonactionable “sales talk™ or “puffing” than
specific representations about its quality or results. The vaguer the
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