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t is often said — although I have no
A supplv, M. idea of the origin — that “posses-

sion is nine-tenths of the law.”
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1976 for the restoration and preser- @ « FENDERWELT Jones purchased a 1956 Chevrolet Bel !
vation of fine automobiles. oy * WIRE LOOM Air from Gary Petty. Ms. Jones paid

$400 of the $950 purchase price and
agreed to pay the balance in weekly
installments of $75. Ms. Jones paid Mr.
Petty $75 and an additional $40 on
January 13, 1988, $100 on January 16,
and $75 on January 23, leaving a bal-
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to operate the vehicle beyond April or
May of 1988. She thereafter parked itin

“New” her front yard without tags and with
Indoor Toy Show two of its tires removed.
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3 reported to the police that the car was
missing. Inside the vehicle at the time
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the vehicle to a third party.
Ms. Jones sued Mr. Petty, alleging |
that he had wrongfully repossessed her |
car. She sought $2287 in damages,
including $1000 for the vehicle, $287
for the property in the vehicle at the
| time of the repossession, and $1000 for
Ourfully illustrated 1992 Cﬂfdlﬂg is nHow availablefor 52 ! “embarrassment and humiliation.” She
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Pontiac, Buick, Packard, Chrysler Corp., or Independent. At trial, the court ruled for Ms.
Jones, awarding her $600 in damages
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had neither seized nor repossessed the
vehicle from Ms. Jones.

Jury 1992 « CAR COLLECTOR

g - I ST 1 e




e e e e e e

On April 3, 1991, the Court of Appeal
of Louisiana, Second Circuit, ruled in
favor of Ms. Jones.

The appellate court observed that,
although Mr. Petty contended that he
had not repossessed the vehicle, the trial
court had determined otherwise. A trial
coutt’s reasonable evaluations of credi-
bility and inferences of fact are seldom
disturbed on appeal. The appellate
court pointed out that Mr. Petty’s actions
in seizing and selling the Bel Air clearly
demonstrated his intention of regaining
ownership. This fact, coupled with the
fact that Ms. Jones had not completed
making payments on the vehicle, strong-
ly suggested to the appellate court that a
repossession had taken place,

The appellate court noted that, when
goods are repossessed without court
involvement, to avoid legal liability the
seizing creditor must demonstrate that
the debtor consented to such reposses-
sion. The court noted that a default in
payment by the debtor does not justify
such repossession without resort to
proper legal process unless the debtor
voluntarily consents to the repossession.
The repossessor has the burden of prov-
ing such consent was given.

Mr. Petty, however, never claimed to
have obtained the consent of Ms. Jones.
Indeed, he denied knowing where to
locate her. Thus, the appellate court
upheld the finding that Mr. Petty was
liable to Ms. Jones for the wrongful
repossession,

The appellate court then turned o
Ms. Jones® argument that the amount of
damages awarded was insufficient. The
appellate court agreed.

The court noted that the measure of
damages for the wrongful seizure of
property is the value of that property.
Although the parties had agreed to a
purchase price of $950, the court ruled
that no evidence of the market value of
the car at the time of seizure had been
presented. Where there is no evidence

of the market value of the property at |

the time of the seizure, a court may look
to the amount paid. Thus, the appellate
court awarded Ms. Jones the $690 she
had paid Mr. Petty.

The court further observed that an
award of damages for property located
in a vehicle at the time of a wrongful
repossession is appropriate. The court
concluded that the $287 value pled by
Ms. Jones was reasonable.

The court additionally noted that
“general damages” may be awarded for a
debtor’s embarrassment, humiliation, or
inconvenience resulting from a wrongful
seizure, However, although Ms. Jones
had experienced some inconvenience,
she had not been deprived of the use of
the vehicle, since it was inoperable at the
time. The court thus awarded her nomi-
nzl general damages of $200.

Finally, the appellate court noted
that, under Louisiana’s Unfair Trade
Practices and Consumer Protection Law,
the victim of a wrongful repassession is
entitled to attorney’s fees. The court
concluded that an award of $1000 was
reasonable.

Although the laws of other jurisdic-
tions may vary, the lesson of the jones
case is clear: repossession, if wrongful,
can subject a creditor to liability potential-
ly far greater than the amount sought to
be recovered by that repossession. e

Lawrence Savell is an attorney and
writer in New York City, This column
provides general information and is not
intended as a substitute for consulting a

lawyer.
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PW73D BOMBAY YELLOWY (MET) SP47I00 YELLOW $21.00 EACH 1955 PLYMOUTH PLANES, BOATS, WARGAMING, INTERLOCK SKY-HI STACKING
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